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RESPONSE 

COMES NOW the United States of America, by and through undersigned counsel, and 
respectfully requests this Court deny giving the Defense Requested Instruction for Specifications 
4, 6, 8, 12, and 16 of Charge II. The proposed defense instructions are confusing and incomplete 
in that they do not define necessary terms. 

The United States objects to the defense instruction in its entirety, including any 

instructions that incorporate a mistake of fact defense before the presentation of evidence. 
The United States joins the defense in requesting a definition of"cost price" and "purloin." See 

Def. Mot. at 5, 6. The United States objects specifically to the following italicized portions: 

Court Instructions 1 

(I) That the property alleged to have been stolen, purloined, or knowingly converted, to wit: the 
Combined Information Data Network Exchange Iraq database containing more than 380,000 
records, belonged to the United States government; 

(2) That the accused did, at or near Contingency Operating Station Hammer, Iraq, between on 
or about 31 December 2009 and on or about 5 January 2010, steal, purloin, or knowingly 
convert to his use or the use of another the named property; 

(3) That the accused acted knowingly and willfully with the intent to deprive the government of 
the use and benefit of its property; 

Comment: These instructions do not accurately track either the Fifth Circuit Pattern Criminal 
Jury Instruction 2.33 or the Eight Circuit Model Criminal Jury Instruction 6.18.641. See 
Enclosures 3 and 4 to the Government's Proposed Member Instructions. They appear to track 
the Eleventh Circuit Pattern Criminal Jury Instructions cited as authority by the defense, but the 
United States maintains that it makes more sense to group the mens rea (knowingly and 
willfully) with the act of"stealing, purloining, or converting." See Government's Proposed 
Member Instructions. 

1 The United States has the same objection to the instructions for all the 18 U.S.C. § 641 specifications at issue. 
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Court Definitions 

[If stealing is charged}: To steal money or property means to take someone else's money or 

property without the owner's consent with the intent to deprive the owner of the value of that 
money or property. 

[If purloined is charged}: To purloin is to steal with the element ofstealth, that is, to take by 
stealth someone else's property without the owner's consent with the intent to permanently 
deprive the owner of the value of that property. 

[If conversion is charged}: To knowingly convert property means to exercise control over the 
property in an unauthorized manner in a way which seriously or substantially interferes with the 
government's right to use and control its own property, knowing that the property belonged to 
the United States, and knowing that such use was unauthorized. Mere misuse of the property is 
not enough for you to find that the accused knowingly converted it. Rather, you must find that 

such misuse seriously or substantially interfered with the government's ownership rights in that 
property. 

Comment: Stealing, purloining, and converting are all charged. See Charge Sheet. Inaccurate 
and misleading statement of the law in its entirety. To "steal" does not mean to take someone's 
property with the intent to deprive the owner of the value of that property. Similarly, "purloin" 
is also not linked to the intent to permanently deprive the owner of the value of the property. See 
United States v. Morissette, 342 U.S. 246, 270 (1952) ("Stealing .. .is commonly used to denote 
any dishonest transaction whereby one obtains that which belongs to another, and deprives the 
owner of the rights and benefits of ownership, but may or may not involve the element of stealth 
usually attributed to the word purloin."); Enclosure 4 to the Government's Proposed Member 
Instructions ("To 'steal' or 'convert' means the wrongful taking of property belonging to another 
with intent to deprive the owner of its use or benefit, either temporarily or permanently."); 
Enclosure 1 to the Government's Proposed Member Instructions. Additionally, in the 

"conversion" instruction, the United States is not required to prove that the accused "knew" that 
the property belonged to the United States, only that he knew that he property was not his. See 
Enclosures 3 and 4 to the Government's Proposed Member Instructions. 

�� CPT,JA 
Assistant Trial Counsel 
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I certify that I served or caused to be served a true copy of the above on Mr. David E. 
Coombs, Civilian Defense Counsel, via electronic mail, on 6 July 2012. 

��� 
Assistant Trial Counsel 
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